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consistently and firmly closed by my predecessors and by courts of prize. 
In the initial stage how would a captor, who may have had good reason 
to believe that the cargo seized was enemy property, know how to act 
if he had to consider before seizure, or knew that he might be confronted 
after seizure with, claims from pledgees, as moneylenders in various 
parts of the world, whose advances might be either 5 per cent, or 95 per 
cent, or any other proportion of the value of the goods, or if he might be 
subject to the taking of a general account as between banker, or cus- 
tomer, or guarantor of customer, in order to ascertain the extent of the 
alleged charge or lien? The claimants have rights of action against their 
customers for their full claims, which they can set in motion either during 
the war or after it. How far they might be fruitful is no concern of this 
court. 

The only safe guiding principle is to ascertain who are the legal owners 
of the cargoes, and if the goods are found to be the property in law of an 
enemy to condemn them, or if they are the property of neutrals or 
British subjects to release them, as was done in the Miramichi. 

There is one other matter relating to the second case. Counsel for 
Brandts and Co. contended that in regard to part of the cargo claimed 
(2,834 logs) both Kilpper and his guarantors, the Bheinische Credit bank 
Filiale, Karlsruhe, had before the outbreak of hostilities and capture re- 
fused to take up the bills of lading, and that thereupon the pledgees 
could have sold. Even if the fact of refusal were established, it is clear 
that until the pledgees did sell the general property in the goods re- 
mained in the owners, who had at any time the right to redeem. I may 
further note that the facts upon this head were precisely similar in the 
Carlos F. Roses (177 U. S., 655) — the statement of them is to be found at 
page 679 of the report. 

My judgment, therefore, is that in none of the forms suggested can the 
claims in either case be allowed; and I must condemn the cargoes in both 
cases as lawful prize. 

The Tergestea. 

Decided January 25, 1915. 

{The Times Law Reports, Vol. 31, p. 180.) 

In a prize court the rights of the captor take precedence over claims for necessaries, 
even where the claimants for necessaries have arrested the vessel before she was 
seized as prize. 

This was an Austrian steamship which was arrested at Sunderland at 
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the suit of claimants for necessaries, and could not or was not allowed to 
leave England on the outbreak of war before the days of grace allowed 
under the Hague convention expired. Subsequently the Crown sought 
the detention of the vessel, but one of the claimants for necessaries inter- 
posed a motion for judgment and execution. 

Held, that the captor's rights take precedence of other claims, even 
such as those of bottomry bond holders or mortgages, and a fortiori, 
therefore, of claims for necessaries. It was true that the necessaries 
claimants had arrested the vessel, but that only gave them security for 
such sums as they would be able to establish were due in their actions. 
It did not prevent the Crown from seizing the vessel. The vessel was 
ordered detained and all further proceedings in the necessaries actions 
stayed until further order. 

The Cumberland 

Decided February 1, 1915. 

{The Times Law Reports, Vol. 31, p. 198.) 

In this case the Crown claimed the condemnation of a cargo of 30,000 
bags of nitrate shipped on the British vessel Cumberland in Chile and 
consigned to Hamburg. The cargo was condemned, and the case stood 
over for further argument on a claim by the ship owners for compensa- 
tion whilst the ship was being detained at Liverpool. It appeared that 
the Cumberland put into Falmouth on November 27th when the cargo 
was seized as prize, but as there was no market for the nitrate, and no 
facilities for discharging it in Falmouth, the Admiralty marshal advised 
that the vessel should go on to Leith, Liverpool, or Glasgow, and the 
owners accordingly sent her on to Liverpool, where she arrived on 
December 13th. Owing to the congestion in the port of Liverpool it was 
found impossible to find a discharging berth, and although the cargo was 
sold on January 20th, it having been condemned by the prize court on 
the 18th, it still remained "warehoused" in the vessel until January 30th, 
when she was ordered to Garston, where presumably the cargo would be 
discharged. The shipowners submitted that by reason of utilizing the 
vessel as a store ship until the cargo was sold heavy warehousing ex- 
penses were being saved, and that they should be paid £10 per diem plus 
all port charges during the period of detention. 

Held, that the shipowners are not entitled in law to compensation for 
the detention of the ship, but the court may authorize the Admiralty 
marshal to give them a reasonable sum out of the proceeds of the cargo. 



